OPTION AGREEMENT

BETWEEN:
[Name of University], an educational institution incorporated under the laws of the Province of [●], with a registered office at [●]

 (the "University ")

AND:
[Name of Company], a corporation incorporated under the laws of the [●] of [●], with a registered office at [●]

 (the "Company")

WHEREAS:

The University is the assignee of the Technology, as defined herein.
The University wishes to grant an option as defined herein to the Technology, and the Company wishes to evaluate the Technology and market(s) thereto and determine if it wishes to seek a license to the Technology; and

The University and the Company have agreed to enter into this option on the terms and conditions set out in this agreement (the "Agreement").

THE PARTIES AGREE AS FOLLOWS:

1.
DEFINITIONS

1.1 “Agreement Date” means [●].

1.2 “Field” means the field of use for [●].

1.3
“Improvements” means improvements, variations, updates, modifications, and enhancements relating to the Technology at any time during the Option Period.

1.4
“Licensed Product(s)” means all products that incorporate, utilize, or are made with the use of the Technology. 

1.5
“Option Period” means the period commencing on the Agreement Date, and terminating [●], unless earlier terminated or extended pursuant to Paragraph 6.1.

1.6
 “Party” shall mean either Company or the University, and "Parties" shall mean Company and the University.

1.7
"Technology" means the Patents and all knowledge, know-how and/or technique or techniques invented, developed and/or acquired, before the Start Date by the University relating to, and including, the technology and materials described in Schedule "A", as amended from time to time, including, without limitation all related research, data, specifications, instructions, manuals, papers or other related materials of any nature at all, whether written or otherwise, and the University's Confidential Information;
1.8
“Territory” shall mean [●].

2.
GRANT OF OPTION

2.1
The University hereby grants to Company an option to negotiate an exclusive, royalty-bearing license under the Technology and Improvements owned or controlled by the University to make, use, and sell Licensed Product(s) in the Field within the Territory, subject to the right of the University to continue to use Technology and Improvements in the Field and Territory for its research and development activities, including sponsored research and collaborations. The option shall be for the Option Period and subject to full, complete, and timely performance by Company of its obligations hereunder.

2.2
During the Option Period, Company shall, for the purpose of determining whether it wishes to exercise its option referred to in Paragraph 2.1, use its reasonable commercial efforts to evaluate the Technology and the market(s) thereto.
2.3
Company agrees to notify the University promptly at any time during the term of the Option Period if Company has determined, based upon results of its evaluation or other factors, not to exercise the option and further agrees to provide the University, in reasonable detail, the basis for such determination. The Option Period will terminate upon the giving of such notice by Company.

2.4  
The University shall have the right during the Option Period to use Technology and Improvements in the Field and Territory for its own bona fide research and development purposes, including sponsored research and collaborations.

3.
EXERCISE OF OPTION

3.1  
Exercise of the option by Company shall occur by written notice to the University before the expiration of the Option Period of its intent to enter into an exclusive license agreement and delivery of a plan for commercial use of the Technology, including statements of the projected dates for key milestones, projected capitalization milestones, and projected revenues.  For a period of ninety (90) days following the date of exercise, Company and the University shall diligently negotiate in good faith the terms and conditions of the license agreement. 

3.2  
If Company does not exercise its option or if the Parties fail to successfully negotiate an exclusive license as referenced in Paragraph 3.1, then the University shall be free to license the Technology to a third party without any further obligation to Company.

4.0 CONFIDENTIAL INFORMATION

4.1 Any information disclosed by the University in accordance with this Agreement and requiring confidential treatment shall be identified in writing as confidential or, if disclosed orally or visually, shall be summarized and confirmed in writing as confidential within thirty (30) days of such disclosure, and shall be maintained in confidence in perpetuity by Company, and shall only be used by Company to determine if it wishes to exercise the Option, and if so exercised, for the purpose of negotiating the license agreement referred to in Paragraph 3.1.  The Company shall use all reasonable measures to prevent disclosure of such information, including without limitation any disclosure through the use of Licensed Product(s) in the evaluation and testing of the Technology.  The University agrees that Company may disclose such information to its own personnel who have a need to know and to third parties, provided however that any such personnel or third parties have executed a non-disclosure agreement containing terms at least as strict as those of this Agreement. Such obligations of confidentiality shall not apply to information which: 

(i) was at the time of disclosure in the public domain; 

(ii) has come into the public domain after disclosure through no fault of Company; 

(iii) was known to Company prior to disclosure by the University; 

(iv) was lawfully disclosed to Company by a third party which was not under an obligation of confidence to the University with respect thereto; 

(v) was independently developed by Company without use of the Technology; or 

(vi) Company shall be compelled to disclose by law or legal process.

5.
PAYMENTS

5.1  
In partial consideration for the option granted by the University to Company pursuant to Paragraph 2.1 hereof, Company shall pay the University contemporaneously with the execution of this Agreement a non-refundable option fee of one Canadian Dollar ($1.00 CDN), the receipt and sufficiency of which is hereby acknowledged.

6.
IMPROVEMENTS

6.1
All right, title, and interest in and to intellectual property in the Improvements developed by either Party during the term of this Agreement shall be owned by the University.

7.
TERMINATION

7.1
Either Party may terminate this Agreement upon ninety (90) days prior written notice to the other Party in the event of non-performance under this Agreement by the other Party and failure to cure the such non-performance during the ninety (90) day period.

7.2
Unless earlier terminated or extended by mutual written agreement of authorized representatives of the Parties, this Agreement shall terminate on [●].  

7.3
The obligations of Sections 5, 7, 9, and 11 hereof shall survive termination of this Agreement.

8. Disclaimer of Warranty

8.1
The University makes no warranties or representations, express or implied, including, but not limited to, warranties of fitness or merchantability, regarding or with respect to the Technology, Improvements or Licensed Product(s) and  makes no warranties or representations, express or implied, of the patentability of the Technology, Improvements or Licensed Product(s) or of the enforceability of any patents issuing thereupon, if any, or that the Technology, Improvements or Licensed Product(s) are or shall be free from infringement of any patent or other rights of third parties.  Nothing in this Agreement shall be construed as conferring by implication, estoppel, or otherwise any license or rights under any patents of the University other than the patent rights, regardless of whether such patents are dominant or subordinate to the patent rights. 
9.
INDEMNITY
9.1
Each Party hereby assumes any risks and shall indemnify the other against all costs, suits, or claims arising from injuries (including death) and property damage attributable to its negligent acts or omissions and those of its officers, employees, and agents.
10.
ASSIGNABILITY

10.1
This Agreement shall not be assignable or assigned by either Party without prior written approval of the other Party being first obtained.

11.
GOVERNMENTAL COMPLIANCE

11.1
Company shall at all times during the term of this Agreement and for so long as it shall use the Technology comply with all laws that may control the import, export, manufacture, or use of the Technology or any other activity undertaken pursuant to this Agreement.

12.
GOVERNING LAW

12.1
This Agreement shall be governed by and construed in accordance with the laws of the Province of [●] and the laws of Canada in force therein without regard to its conflict of law rules.  All Parties agree that by executing this Agreement they have attorned to the jurisdiction of the [●] courts.  The [●] courts shall have exclusive jurisdiction over this Agreement.

13.
NOTICES
13.1
All notices, reports, or other communication pursuant to this Agreement shall be sent to such Party via: (i) national postal service, postage prepaid; (ii) overnight courier; or (iii) facsimile transmission, addressed to it at its address set forth below or as it shall designate by written notice given to the other Party.  Notice shall be sufficiently made, or given and received (a) on the date of mailing or (b) when a facsimile printer reflects transmission.


In the case of the University:
[●]

In the case of Company:
[●] 
14.
GENERAL
14.1
Use of the University Name.  The Company agrees that it shall not use in any way the name of the University or any logotypes or symbols associated with the University or the names of any of the scientists or other researchers at the University in any marketing or promotional materials without the prior written consent of the University.

14.2
Independent Contractors.  The Parties hereby acknowledge and agree that each is an independent contractor and that neither Party shall be considered to be the agent, representative, master, or servant of the other Party for any purpose whatsoever, and that neither Party has any authority to enter into a contract, to assume any obligation, or to give warranties or representations on behalf of the other Party.  Nothing in this relationship shall be construed to create a relationship of joint venture, partnership, fiduciary, or other similar relationship between the Parties.
14.3
Non-Waiver.  The parties covenant and agree that if a Party fails or neglects for any reason to take advantage of any of the terms provided for the termination of this Agreement or if a Party, having the right to declare this Agreement terminated, shall fail to do so, any such failure or neglect by such Party shall not be a waiver or be deemed or be construed to be a waiver of any cause for the termination of this Agreement subsequently arising, or as a waiver of any of the terms, covenants, or conditions of this Agreement or of the performance thereof.  None of the terms, covenants, and conditions of this Agreement may be waived by a Party except by its written consent.

14.4
Reformation.  The Parties hereby agree that neither Party intends to violate any public policy, statutory or common law, rule, regulation, treaty, or decision of any government agency or executive body thereof of any country or community or association of countries, and that if any word, sentence, paragraph, or clause or combination thereof of this Agreement is found, by a court or executive body with judicial powers having jurisdiction over this Agreement or any of the Parties hereto, in a final, unappealable order, to be in violation of any such provision in any country or community or association of countries, such words, sentences, paragraphs, or clauses or combination shall be inoperative in such country or community or association of countries, and the remainder of this Agreement shall remain binding upon the Parties hereto.

14.5
Force Majeure.  No liability hereunder shall result to a Party by reason of delay in performance caused by force majeure, that is circumstances beyond the reasonable control of the Party, including, without limitation, acts of God, fire, flood, war, terrorism, civil unrest, labor unrest, or shortage of or inability to obtain material or equipment.

14.6
Entire Agreement.  The terms and conditions herein constitute the entire agreement between the Parties and shall supersede all previous agreements, either oral or written, between the Parties hereto with respect to the subject matter hereof.  For the sake of clarity, the non-disclosure agreements executed prior to the Agreement Date between the University and the directors, officers, employees, agents, and affiliates of Company shall continue to bind and inure to the benefit of the Parties thereto and their heirs, executors, personal representatives, officers, directors, successors, and assigns, as the case may be.  No agreement of understanding bearing on this Agreement shall be binding upon either Party hereto unless it shall be in writing and signed by the duly authorized officer or representative of each of the Parties and shall expressly refer to this Agreement.

14.7
Time of the Essence.  For each and every purpose of this Agreement, and with respect to each and every term hereof, time shall be strictly of the essence.

14.8
Facilities and Equipment.  Each Party hereby acknowledges that in the event it visits or performs work at any facilities of the other Party or uses any equipment of the Party, it shall abide by any and all policies and procedures of that Party pursuant to such facilities and/or equipment.

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement effective the Agreement Date first written above.


[●]


Per:







Name:
[●]



Title:
[●]


[●]


Per:







Name:
[●]



Title:
[●]

SCHEDULE "A"

DESCRIPTION OF "TECHNOLOGY"
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DESCRIPTION OF "MATERIALS"
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